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Purpose of today’s webinar

Provide an overview of the civil justice
process

Explain the types of cases most suitable for
Its use

Highlight some examples of recent cases

Partner
Moon Beever Solicitors

© Fraud Advisory Panel 2018
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Who we are

- We are the UK’s leading anti-fraud charity and voice of the counter
fraud community.

- We work to improve fraud resilience across the UK and around the

world by championing best practice and (where appropriate) law
reform.

- Our members cover the full spectrum of counter fraud professionals.

Working together to defeat fraud

- The respected, influential and independent voice of the fraud-fighting community
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Fraud — act fast

Notify
Civil action can run along criminal
Gather information
Take urgent advice
Consider wider risks

Funding action and adverse costs risk
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Fraud — protective action

Freezing orders

Search and seize orders

Pre-action disclosure

Norwich Pharmacal orders
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Fraud — civil action

« Small claims
Fast and Multi track
High Court

Consider costs benefit

International assistance needed?
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Court process

- Claim

Notice of intention to defend/default judgment/defence/reply

Disclosure

Withess statements

Case management/budgeting

Trial — time to trial
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Court process

- Enforcement

Third-party debt orders

Charging orders

Seizure of goods

Insolvency

International enforcement

©
-
o
N
]
c
IS
a
Pa)
2
o
2
>
kel
<
©
=1
I
S
[
©

The respected, influential and independent voice of the fraud-fighting community




FRAUD
4’ ADVISORY
PANEL

Court process

- Use of insolvency process

Restore and wind-up company or appoint

Wide powers of investigation

No recovery no fee litigation against fraudsters and associates

Dividend after costs if recovery

© Fraud Advisory Panel 2018
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Fraud — suitable cases for civil action

 Size of claim

- Assets

» Type of fraudster
- employees/supplier
— professional SOCG

- lower level domestic
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Use our interactive online tool to understand more about the
criminal and civil justice systems and how the two can

Interact.

It has been specifically created for smaller businesses.

www.fraudadvisorypanel.org/uk-victims/
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Free resources at www.fraudadvisorypanel.org
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The criminal and civil justice systems in England and Wales

Introduction

Important diffarsnces exisl belwaen UK civil and criminal procasdings that have mplications for fraud
investioations, incuding evidential and intery aw requirements and the burdens of proaf that must be
met in court. The main differences betveen the camnal and cvil justice systems in England and Wales
are descrioed bolow

The two systems can werk togetier, There is nothing o prohiot a civil claim follewing a crimina
claim, or vice wersa - of even doth napazning smultaneously (called parallel procesd ngs’). Readl our
factsheat o~ parallel sanctions for more information

Simultanacus proceedings are allowac unless the defendant would face 2 real risk of sericus prajudice
which inay lead Lo injust ce in elther the civil proczedings, 1he criminal proczedings or both

For instance, serous prejucice woud oceur if there was sianificant adverse publicity genarates by
both cases oceurring simultaneously.

the main differences

Summary

Criminal Civil

- Civil casas focus on v ctm rodross,
such 5 2 payiment of morey or
transfer of assets

Focus « Criminal presecutiens facus en
bringng elfenders to justice
{ounsshment

Control and + Criminal prosecutiens are generally | + Civil cases are orivate actions.
flexibility controlled by public bodies. There 's which individua's can protect
their legal rights. andl as such

tha victir of a fraudl
ths proceedings.

ittle scopa fi
Lo influenc

pulic bodies very rarely have sny
ntaraction with such casas. Thero
s a great dea of contro avalable
<0 2nyene bringing 2 civil caim and,
genzrally, the claimant (the vietim),
will retain complate control over
the proceadings and will be 3ble 1o
make cecisions over whether and
how ta continue them

FRAUD FAC

Issue 18 August 2012

INFORMATION FOR ORGANISATIONS

Civil recovery: a summary of key measures

Civil recovery should form part of any rganisation’s fraud risk management strategy. It can be
an effective way Lo recover some o all of the losses incurred as a result of being defrauded and
<an act as an important deterrent to would-be fraudsters, This factsheet outlines some of the

key clvil recovery measures available to businesses,

Introdus

n
i facsheet s 3 culck ieference quide for
companies and Lnincerpersted businesses
that become e victim o fraud or ater

criminal acts

0 recover fosses through civl (a5 opmosod
to criminal) measures

Civil recovery should form an essental part
id sk

o urganisation's complete

wiagement sirategy and not be seen
25 an adchor. Taking d rect sczon against
2nyone wiho defrauds your business can
serve ay an el determert o would-be
fraudsters and can nelp o mirimise the
lesses sufered.

Prfessions legal and accounancy adics
shouid e sought to maxim se the
prospests of successhl recovery actions

Fraud is a criminal act. Why
should my business consider a
clvil course of action to recover
fraud losses?

Businesses snoud akviays consider reportng
Instances of suspeced fraud te law
enforcement, This will usualy oe to Action
Fraud - the UKCs matioral frauc reporting
certre. Careful considerstion should ke
gven 5o the Uming of any such teport &
the involvemert of 3 law enforcamer
agency can impact on your ailty to
tecever your (asses thicugh the el courts.

Busineases swud ot that only a mivarity
of fraud anc forgery repors made to the
police receve sctive ool ce attention. This

+ Autharties may cellats infomztion
receivec ard may cnly tske investgative
action 3t a later dare it 2 sulfcient
mindier af #legation of 1epor's are
3lsc mace by cther vicems.

= Te faud repored oy your bu:
may e small e
requiring ceorenated assistance from
‘other law enforcemen: agercies.

ss

= uthties may not have the avalabse
rescurees 1o rsspord at 21 01 103 tmely
anner <o the slegation of fra.d mace
by your business.

= Law enforcement agencies focus on

geinng a ceminal comection a5

punishment and cesanent. Saining

financal recress for your susiressis not

4 fotus of law erforcsment agencies.

In these situations, cl| recovery may be
the orly viay that your business can seek

o rexover faug sses.

Why civil recovery?

recovery proceedings can helo to
vt mise (e opportuniliss of estication
whirout "elirg ¢ the firal and often
lengthy ouzcome of a criminal prosecutior
Carducted in the tight vezy, son
obtalned dring the cousse of a chrl
inveszgaticn can b used in subsequent
o parallel crimina irvestigations. See our
separate factdhees An Overvietw of faniel
Santions for mere information.

Civil recovery metieds ars increas ngry
varied as a result of closar cooperation
betwwesn intenations. jursdlians anc
appenie of bus nesses o ens.re recovery
forms an integra’ part of e traud risk
mansgement slralegics.

e

swideie

e

il recovery measures

Bus nesses should consicler a ~ange of civil
Aecovery memurs when appesi

g et

optons to recover their oss. sc~<Jc4 e

Key el recovsy tools v

© cam against pasetiata (s

+ cam against paity in pessession, use
or contra! of missopropristed sssets

« caim sgeinst party vith 2 duty of care
« isalvercy processings

+ treezing orders

« injurstons.

These tacis are not mutualy exclusive, ard
it =y be advisaole to consick
one of the ol wecavery toals

Claim agalnst perpetrator(s)

\ehen suffilent excence has been
obairec 2 caim car be brougt directly
‘against the suspected perperrator(s)

The claim may be 25 simpe as a regues:
for repayment or a claim fiieG in the civil
conrts seeking the tet of moales paid
o e basis of misispresetation and
obairee by unjust enrichment.

Clalm against party In possession,
use or control of misappropriated
assets

wrpelrator mey bave atlemped to
rongdoing by plac ng ssses

in the names of close 3nd trusted
indiiclusls or by Tansfertirg assets nto the
ownershi o companics and trusts. For this
may be necessary to commence
agairst 4 party cther than

e suspected pepealas).

FRAUD FACT

INFORMATION FOR ORGANISATIONS

Issue 19 August 2012

Civil recovery: a glossary of common terms

Understanding the UK justice system and the civil and criminal remedies available to you can be
confusing. This factsheet explains some of the most common terms used.

Common terms

Bankeuptcy order

mal ceurt erder declaring an Indivigual
bansnuo: andt spesifying the term of the
banatcy (ussally 12 months) together
witn other special conoitions. The
banars rea iabls progery s then
dstributed o creditors.

Bankruptcy petition
Creditors (either individually o° 25 3 grovp)
can petition e have 2n inclydual olaced
irto barkruptey if they are cwed money
(atotal of ££50 o mare) by that individ.al.
The pettien must be lodged Ina court
2nd the offsial receiver or a trustee in
banauaty appairted o the indi
esuate o nvestigate, cellect In 3nd realise
st agier creadton clains and pry
didends 1 the admitted caimznts.

uals

Cwl Irigation
The prcess of one parey {ine Caimant
bringing 3 court case for 3cen) agalnst
znomer parsy {the ‘Gefencant’) n a civil
cour: eg, th High Court. Cil itigaton
requires the claimart to prove ther case
to the civil standand of proof,

Civil recovery

The process oy which a claimart {sze chil
litigation) may br ng an action against

2 deferdant 1o recaver 0% the
claimant may nave sufferes] 55 2 resu't of
the defendnt’s fraud, mistepresentatinn,
breach of convact, or odher dusy.

Civil standard of proof

! recquives the claimant (see
enil itgatiors to prove thelr case ‘on the,
balance ot orobabilties”

ol |t

Confiscation
i action brought oy the Crown agans:

2 deferdant in criminal itigaton who has
been faure guilly o, ur phesded guilly (o,

e of 40 acey et The
Croven. in a crimiral court, must prove
‘o the balancs of avohabillies' #t the

ard Iras sss21 svallable for confiscation.
Corfiscaton is seoate from any sencence
or pun tive fines the cowrz may impose o1

Criminal fitigation
The process by whic the Crowm —va a
v enforcement autherity — prosecutes

2 serendant for on oence contavening
eriminal law Ina criminl court eg, a

private presec.tien aganst 3 defendant,
Lt this s s, Comil iigation wsually
el the Cown to prove Its case to
the el stancaed of proo’ (o’ see
confscat

ion).
Criminal standard of proof

Cilrinal litgatden usually requires the

Ciown to s came ‘heyond -smonabie
doubt’ byt see contiscation)

Disclosure order
A court orcer requining the parsen or
ongariaton lowhiem it s adirassed ta
preduce to the cisimznt the informazon
specified in the aden ¢y ¢l tigation).

Freezing order
A court otiier arecenting the psson ta
e ItIs zddressec from cllssiozting
specilied ssets which may o may mt
have been acoulred thicugh the
deferrcant’ colpable act, That person
an be the deferdant but may also be a
defercant’ elativs, fiiend, francial
aoviser or businss asscciate

Afeszing o he
claimant sz clvil | tigatian) to pr
e case again the el

swhich sime the dlaimart may investigate
e full extent of e o suffered and the.

extent o the deferdants ity to pay
ang recovery arce" which may be grantest
A ‘worldwide’ feszing oicer may be
recognisest In other urisdictons arcundl
the world, preverting a deferdant from
sl g vl Vi sty whineest ey
maybe.

Moratorium

Atorpary intending lo propos 1
valuntary arrangement to I zrediicrs
may apply 10 the court for @ mo-storiur
Ouring the perod for which a moratorlus
isir force nc petition for the windirg us
of t1e company may be prasentes, m
resolution or eder for e wirding up

o 70 company. ard no agplication for
admnistration ¢ the comaany M2y

e madie.

Official receiver
el servant s

o & ar employee o
the Insolvency Service wil act ether as a
trustee in oankruptcy for sn indiviousl(s)
o Is (or are) made benkiupt of a5 @
liquidater for a company. 'n both cases,
an insolvercy practitiones can replace the
officle recelcer at the r2quest of the
ereditors.

Provisional liquidation

Sussecuent 10 the prasenting of a pettion
towird 3 company up, a provisicns!
lquidater may be appolntsd 1 cany out
such functicns as the caurt may confer
on them in the period oefore an orcer

1o wird up the company is made.

Recerversh;
Vihere the defendant's assers include
BUSINESSEs of Compex investinen
structures, it may oe necessary 1o have
cout appoirt 4 rece vel 16 iestigate.
and sec.re the defencant’s assets n cases
wnere itcan be shown tat they are at risk
of wisiation, deceivers can perfrm

The respected, influential and independent voice of the fraud-fighting community
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Webinar and events - icaew.com/bamevents

Free 20 minute lunch webinars

Five steps to GDPR compliance
2 July 12:30pm
icaew.com/lunchjul2

Statistics skills in Excel — Bass diffusion curves/market share
18 July 12:30pm
icaew.com/lunchjul

Statistics skills in Excel — forecast probabilities
23 September 12:30pm
icaew.com/lunchsep

Managing currency losses
3 October 12:30pm
https://events.icaew.com/pd/10435

Free 60 minute webinar

Difficult work conversations
11 July 10:00am
Icaew.com/bamjulwebinar

Free event

Negotiating and persuading
19 September
Icaew.com/bamsepevent

View our 2018 webinar and
event programme

Icaew.com/bamevents

© ICAEW 2018
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THANK YOU FOR ATTENDING

Contact the Business & Management Faculty
Icaew.com/bam
< bam@icaew.com @ +44 (0)20 7920 8508
@ICAEW _finman

Join the Business & Management Faculty
from £8 a month

“B icaew.com/joinbam
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